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Dear Ms. Oliver:

This document transmits the Fish and Wildlife Service’s (Service) comments on the Antelope
Ridge Wind Project’s (Project) Final Application for an Energy Site Certificate (Final ASC).
We appreciate the ongoing opportunity to provide comments on this Project.

The Service has formally provided comments on the Project during each previous phase of
Oregon Department of Energy’s (ODOE) facility siting process, to both ODOE and Horizon
Wind Energy (Horizon). We identified a number of Project siting and habitat/species impact
concerns, and monitoring, evaluation, and other conservation actions needed that would result in
a well-sited wind project. The Service has also met multiple times with Horizon to discuss our
concerns with the proposed Project, to initiate efforts to better study and understand golden eagle
use of the Project area, as well as initiate development of a golden eagle conservation plan for
the Project. However, even after these meetings with Horizon and reviewing the Project’s Final
ASC, the Service continues to have concerns associated with the proposed Project. These
concerns are identified below. To further assist ODOE in writing the draft Proposed Order, we
are providing a list of previous Service comments and how Horizon responded in the Final ASC
to those comments and recommendations (Attachment 1).

The Service supports properly sited renewable energy and the economic benefits that wind
energy generation brings to local communities. We also recognize wind power development has
the potential to impact wildlife and habitat resources. The Service has a legal mandate and trust
responsibility to maintain healthy, migratory bird populations for the benefit of the American
public. The Service also has authorities and/or an intetrest associated with non-migratory bird
species, and other wildlife species and their habitats, and seeks to collaboratively conserve these
species and habitats. Pursuant to the Service’s trust resources, the Migratory Bird Treaty Act;
the Endangered Species Act; and the Bald and Golden Eagle Protection Act, the Service is
providing the following comments.
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Permits Applicable to Construction or Operation of the Project

Golden eagles, along with bald eagles, are protected under the Bald and Golden Eagle Protection
Act (BGEPA) of 1940, as amended (16 U.S.C. 668-668d). BGEPA is the primary law protecting
eagles from “take”, where take is defined as to pursue, shoot, shoot at, poison, wound, kill,
capture, trap, collect, destroy, molest, disturb individuals, their nests and eggs (16 USC 668c).
“Disturb” was defined by regulation at 50 CFR 22.3 in 2007 as “to agitate or bother a Bald or
Golden eagle to a degree that causes...injury to an eagle, a decrease in productivity, or nest
abandonment...” (USFWS 2007).

In 2009, important new permit rules were created for eagles. The new rule most pertinent to this
Project review is 50 CFR 22.26, wherein the Service can issue permits that authorize limited take
of Bald and Golden eagles when the take is associated with, but not the purpose of an otherwise
lawtul activity, and cannot practicably be avoided. Further, the regulation also authorizes
ongoing or programmatic take, but requires that any authorized programmatic take is
unavoidable after implementing advanced conservation practices.

BGEPA provides the Secretary of the Interior with the authority to issue eagle take permits only
when the take is compatible with the preservation of each species, defined in USFWS (2009a) as
“...consistent with the goal of increasing or stable breeding populations.” The Service ensures
that any take it authorizes under 50 CFR 22.26 does not exceed this preservation standard by
setting regional take thresholds for each species determined using the methodology contained in
the National Environmental Policy Act (NEPA) Final Environmental Assessment (FEA)
developed for the new permit rules (USFWS 2009b). The FEA (page 46840) identified a take
threshold of 0 golden eagles annually for the region encompassing the Project. While the take
threshold in the Project area is 0, in certain circumstances programmatic take permits can be
issued. Programmatic take permits therefore will authorize limited, incidental mortality and
disturbance of eagles, provided effective off-setting conservation measures that meet regulatory
requirements are carried out.

On February 8, 2011, the Service announced availability of Draft Eagle Conservation Plan
Guidance (draft Guidance) applicable to the issuance of a programmatic eagle take permit by the
Service (USFWS 2011). Although it is not final guidance, it does describe actions which, when
implemented, help comply with the regulatory requirements in the BGEPA for an eagle take
permit. The draft Guidance provides background and information necessary for wind-facility
project proponents to prepare an Eagle Conservation Plan (ECP) that assesses the risk of a
prospective or operating project to eagles, and how siting, design, and operational modifications
can mitigate that risk. The final ECP must reduce predicted eagle take, and the population-level
effect of that take, to a degree compatible with regulatory standards to justify issuance of a
programmatic take permit by the Service.

A key component in development of an ECP is the categorization of a project site’s (or
alternative configuration and operation of the site) risk and the likelihood that the site (or
alternative configuration and operation of the site) will meet standards in 50 CFR 22.26 for
issuance of a programmatic eagle take permit. A “Category 1 — high risk” site is defined in the
Guidance as “high risk to eagles, potential to avoid or mitigate impacts is low”. The draft
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Guidance states that projects in “Category 1 — high risk” should be moved, significantly
redesigned, or abandoned because the project would likely not meet the regulatory requirements
for programmatic eagle take permit issuance. The Service’s preliminary determination is that the
Project would be categorized as a “Category 1 — high risk™ location, as discussed below.

Service Comments and Significant Concerns

The proposed Project is located in an area that includes a diverse topography of primarily native
sagebrush steppe with intermixed conifer forest. This area is considered big game critical habitat
for both deer and elk and big game winter range, as well as important habitat for many native
species such as sage-grouse, migratory birds, raptors (including golden eagles), and bats. Due to
the high natural resource and wildlife value of the Project’s location, the Service has numerous
concerns associated with the Project. Most of these comments have been provided through
previous phases of the facility siting process; however, after reviewing the Final ASC, the
Service continues to have many of the same concerns.

Golden Eagles

Wind projects that overlap important eagle-use areas may pose risks to the eagles in a variety of
ways. First, structures such as wind turbines can cause direct mortality through collision (Hunt
2002, Krone 2003, Chamberlain ef al. 2006). Second, activities associated with pre-construction,
construction, operation, or maintenance of a facility can cause disturbance and result in loss of
productivity at nearby nests or disturbance to nearby concentrations of eagles. Third, if
disturbance or mortality effects are permanent, they can result in the permanent or long-term loss
of a nesting territory. All of these impacts, unless properly permitted, are violations of BGEPA
(USFWS 2009a). Additionally, disturbances near areas that are important for roosting or
foraging might stress eagles to a degree that leads to reproductive failure or mortality elsewhere;
these impacts are of concern as well as they would likely amount to prohibited take.

The Project’s proposed turbine corridors and individual turbine locations are in areas that pose
considerable risk of injury and mortality to golden eagles. In addition, the Project area’s golden
eagle habitat is similar to the adjacent Elkhorn Valley wind project’s golden eagle habitat;
however, the proposed locations of Project turbine corridors are closer to active golden eagle
nests than at the adjacent wind project. Given the golden eagle mortalities already caused by
operation of that smaller wind project, the proposed Project turbine locations indicate more risk
to golden eagles from the Project’s operations than at the adjacent wind project. We consider the
likelihood of golden eagle take to be high, in the form of mortality and disturbance, and with
possible resultant loss of one or more eagle territories over the Project’s life.

The Project’s pre-construction baseline studies quantified the use by, and importance of, the
Project area for golden eagles. For example, five golden eagle nests were located within two
miles of the Project area and a total of 107 observations of golden eagles were documented
during the baseline surveys (32 observations during sensitive species surveys and 75
observations during other surveys or incidentally) (Application Exhibit P, page P-27 and page P-
30). The number of golden eagle observations were second only to the number of grasshopper
sparrow observations (Application Exhibit P, page P-28), suggesting a relatively high use of the
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Project area by golden eagles. Additionally, golden eagles were observed to fly within the rotor
swept height (RSH) in 86.1 percent of the total observations (Application Attachment P-7, page
13). This suggests the golden eagles that use the Project area fly within the same spatial area
where turbine blades spin the majority of the time.

The Project’s baseline studies also identified golden eagle high use areas and a possible golden
eagle flyway. “With the possible exception of golden eagles, no obvious flyways were observed.
To some extent, golden eagle flight paths tended to show affinity toward steep ridgeline slopes
(for example near stations J, I and M).” (Application Attachment P-7, page 22). In addition, the
flight paths of golden eagles observed in the Project area show use beyond the proposed 50 m
setback from the edge of Craig Mountain (Application Attachment P-7, page 116, Figure 8f).
Given this use beyond the proposed setback, the majority of the golden eagles observed flew
within the RSH, and use of steeps ridgeline slopes within the Project, the Service is concerned
that the proposed Project poses a very high risk of injury or mortality to golden eagles.

In fact, based on the Project’s baseline survey data, the annual fatality estimates were calculated
to be 0.04 raptor fatalities/MW/yr or 12 raptor fatalities for the Project. However, using the 90%
prediction interval, the raptor fatalities could be as high as 0.31 fatalities/MW/yr (up to 93 raptor
fatalities) for the Project, (Application Attachment P-7, page 23). Based on relative abundance
and the high exposure index, there is a higher potential for golden eagle (and red-tailed hawk)
fatalities than other raptor species (Application Attachment P-7, page 23). Therefore, it is highly
likely that the raptor fatalities at the Project will be comprised mostly of red-tailed hawks and
golden eagles.

Disturbance of golden eagles is also very likely from proposed Project road construction and use
of these roads. Current use of the existing roads in the Project area is very minimal. Therefore,
the estimated “20,000 heavy duty round-trip truck deliveries” expected during the construction
period (Application Exhibit U, page U-18) will likely have significant disturbance impacts on
individual golden eagles, their nests and eggs in the Project area. Furthermore, a main
transporter route identified for the Project construction period is located immediately adjacent to
one known golden eagle nest and is approximately one mile from a second known golden eagle
nest.

The Service has provided recommendations to avoid and minimize golden eagle take from
Project construction and operation (USFWS 2009¢c; 2010a, b). Attachment 1 provides a

- comparison of these previous Service golden eagle recommendations and the Final ASC
measures to avoid and minimize impacts to golden eagles. Our review of the ASC indicates the
majority of the Service’s recommended golden eagle avoidance and minimization measures
associated with Project siting, construction, operation, monitoring, adaptive management, and
other conservation measures have not been adequately addressed.

Given the Service’s interest in supporting wind projects, the Service has actively initiated efforts
with Horizon to better understand and study golden eagle use of the Project area, as well as
initiate the development of a draft Avian and Bat Protection Plan (draft ABPP) (Horizon 2010)
for the Project, that has an emphasis on golden eagles. Golden eagle use studies are scheduled to
begin in the spring of 2011, and will begin to provide additional insights into golden eagle use in
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the Project area. The draft ABPP’s stated goals and objectives include avoidance, minimization,
and mitigation of any unintentional take of golden eagles during construction and operation of
the Project. However, the draft ABPP currently lacks specificity as to Horizon’s commitments
for avoidance and minimization measures for golden eagle, as well as any other compensatory
mitigation measures for unavoidable take. The Service will not receive a more complete draft
ABPP until after the Final ASC comment deadline. Additionally, by the Final ASC comment
deadline, golden eagle studies will not have provided any additional site-specific golden eagle
use information for proper turbine siting or other protective measures. Unfortunately, it appears
that information from these golden eagle studies might not become available until after the
Project is permitted, constructed, and operating, thereby greatly reducing opportunities during
the preconstruction phase for incorporation of effective golden eagle avoidance and
minimization efforts.

Raptors and Migratory Birds

The Service is concerned with the potential impacts to raptors and migratory birds, which likely
occupy most of the Project area. Project baseline and supplemental studies documented 64
active raptor nests and 31 inactive raptor nests (Application Exhibit P, page P-30 and
Application Attachment P-8, page 3). Additionally, the forest breeding bird surveys indicate the
forested habitats within the Project area have a high abundance of migratory birds and overall
bird diversity. Also, during these breeding bird surveys, five sensitive species were observed,
emphasizing these forested areas are of high wildlife importance. The Service is concerned that,
in these forested habitats, there is a greater risk of injury or mortality from turbine operations to
species protected by the MBTA. As such, these forested habitats, with high migratory bird
species diversity and population abundance, should be documented on Project habitat maps as
ODFW Mitigation Policy Category 1 and/or 2 habitats, and appropriately buffered. The Service
recommends wind turbines and/or other Project features not be placed within the forested areas
where the breeding bird surveys found a high diversity of species present (75 species identified),
as well as a high total number of birds observed.

In addition, a total of 64 active raptor nests have been identified for the Project area (Application
Exhibit P, page P-30 and Attachment P-8, page 3). We recommend a one mile line-of-sight (or %2
mile non line-of-sight) construction and maintenance restriction between March 15 and August 15
for all currently active raptor nests. Additionally, during the 2010 supplemental raptor nest
survey, an active goshawk nest was identified on Clark Mountain (Application Attachment P-8,
page 3). The Service recommends a minimum of 30 acres of habitat surrounding the nest site be
protected from disturbance and construction based on goshawk management recommendations in
Reynolds (1992). These recommendations are in addition to Horizon’s agreement to implement a %4
mile setback from all “inactive and active general raptor nests, including burrowing owl nests”
(Application Exhibit C, page C-4).

Bats

The Service is also concerned with the potential impacts to bats from the Project and the Project
may have higher levels of bat mortality than other wind projects in Oregon because the Project
area contains coniferous forest habitat. This concern is heightened given the highest reported
fatality rates have occurred at “...facilities located along forested ridge tops in the eastern United
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States™ (Application Exhibit P, page P-57). In addition, baseline studies conducted for the
Project suggest the “...presence of a resident breeding population” of hoary bats at the Site
Boundary (Application Exhibit P, page P-34). While bat mortalities “during the breeding season
are virtually non-existent” and “virtually all of the mortality occurred in late summer and early
fall” at other wind projects in the United States (Application Exhibit P, page P-57 to P-60), forty-
five percent of the bat fatalities at the adjacent Elkhorn Valley Project occurred during spring
and summer (Application Exhibit P, page P-59). This suggests a substantial difference between
the Elkhorn Valley Project and other cited wind projects in the United States. Given the
proposed Project’s close proximity to the Elkhorn Valley project, it is likely that the proposed
Project may also have bat fatalities that deviate temporally and in other ways from those found at
wind energy facilities elsewhere.

Very little to no data exist to quantify bat population numbers or demographics in Oregon and
very little data exist to indicate population trends, it is impossible to predict what level of
additional mortality the populations can withstand without negative consequences. Any level of
mortality caused by the proposed Project will be additive to natural mortality and impacts from
the adjacent operating wind project. Given that the mortality caused by wind projects would be
cumulative and that the population level effects of that mortality are entirely unknown, it is
unknown what level of fatality per turbine or per KW is acceptable or at what level mitigation
becomes necessary. Therefore, it is important to avoid bat mortalities whenever possible and to
minimize bat mortalities when they cannot be avoided.

In order to avoid and/or reduce bat mortalities at the Project, the Service recommends measures
such as programming changes in the turbine cut-in speeds, or altering when turbine rotors begin
turning in low winds by changing the wind-speed trigger at which the turbine rotors are allowed
to begin turning or by altering blade angles to reduce rotor speed as described in Arnett et al.
(2010) and Baerwald ef al. (2009). These strategies have been found to reduce bat fatalities at
individual turbines by up to 82% (Baerwald et al. 2009; Arnett ef al. 2010) with minimal loss of
power generation annually. We recommend Project turbines be designed for cut-in wind speeds
of 5.0 m/s or 6.5 m/s (Arnett ef al. 2010) or that the turbines be configured with blade angles to
reduce rotor speed as described in Baerwald et al. (2009).

In addition, the Service met with the Oregon Department of Fish and Wildlife (ODFW) on
January 27 and February 3, 2011 to discuss the Project and to outline the recommendations and
direction our respective agencies would be conveying in our comments on the Final ASC. The
Service supports the bat minimization, monitoring and mitigation measures that, per our recent
conversations, we anticipate will be further articulated in ODFW’s Project Final ASC comment
letter. We recommend these measures be fully incorporated into the Project’s design, study
plans and mitigation plans. We also request ODOE incorporate the necessary measures into the
Project’s site certificate, should the Project be permitted.

Zone of Multiple Biological Values
The Service supports the Zone of Multiple Biological Values (ZMBV) as identified in ODFW’s

May 6, 2010 letter (ODFW 2010), and per our recent conversations, we anticipate will be further
articulated in ODFW’s Project Final ASC comment letter. The Service recommends no
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construction (i.e., turbines, towers, roads, transmission lines, etc.) within the identified ZMBV.
The Service considers the ZMBYV to contain important wildlife habitat due to the presence of the
following characteristics and features:

— Four known active golden eagle nests;

— Golden eagle flyway;

— Five active raptor nests (red-tailed hawk and Swainson’s hawk);

— Two active burrowing owl nests;

— Potential sage-grouse lek;

— Year-round sage-grouse habitat;

— Big Game Critical Wildlife Habitat; and

— Two known historic golden eagle nests within four miles of ZMBV.

The Service believes the ZMBYV is the first necessary step to begin addressing the proposed
Project’s numerous impacts to wildlife. We request ODOE incorporate the necessary measures
into the Project’s site certificate, should the Project be permitted.

Habitat Mitigation

The Service believes the habitat mitigation measures proposed in the Final ASC are inadequate
to mitigate for the above-mentioned wildlife and habitat impacts. However, the Service supports
the wildlife and habitat mitigation measures discussed with ODFW at the February 3, 2011
meeting, and per our recent conversations, we anticipate will be further articulated in ODFW’s
Project Final ASC comment letter. We recommend these measures be fully incorporated into the
Project’s design, study plans and mitigation plans. We also request ODOE incorporate the
necessary measures into the Project’s site certificate, should the Project be permitted.

Recommended Site Certificate Conditions

The Service requests that, should this Project be permitted, the following conditions be
incorporated into the final permit:

— Implement the recommended Zone of Multiple Biological Values (ZMBV) in which no
Project features would be constructed. The Service strongly recommends the
implementation of this ZMBYV to help protect many important wildlife resources in the
area.

— Prevent construction of tall structures (i.e., turbines, towers, overhead transmission lines,
etc.) within 1.4 miles from the potential sage-grouse lek site.

— Prevent surface disturbance, including road construction, within 0.5 mile of the potential
lek site.

— Prevent construction or regular maintenance within 2 miles of the potential lek site
between March 15 and June 30.
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— Protect at least 30 acres of habitat surrounding the goshawk nest observed in 2010 from
Project-related disturbance, construction and/or development.

— Restrict construction and maintenance activities to times outside March 15 through
August 15 within 1 mile of an active raptor nest (or 2 mile if active nest is not in line-of-
sight of activities) to avoid Project access-related disturbance impacts to nesting raptors.

— Monitor the potential lek site for 7 years post-construction using ODFW’s current lek
survey protocols.

— Develop a technical work group that consists of wildlife professionals (i.e.,
representatives from ODFW, the Service, Horizon and other appropriate professionals)
for the Project. Due to the many wildlife and resource complexities of this Project, the
anticipated habitat and wildlife impacts, and that mitigation is dependent upon outcomes
of studies that are currently in progress or yet to be started (i.e., big game telemetry study,
golden eagle telemetry study, and forest breeding bird survey) the Service believes a
workgroup is essential to ensure appropriate monitoring is conducted and impacts are
appropriately mitigated upon completion of these studies.

Compliance with Policies and Laws Administered by the Service

The Service has now published draft Guidance for conservation actions necessary to obtain a
programmatic eagle take permit. The Service recommends that the Project apply for a take
permit, as soon as final Guidance is available, for the construction and operation of the Project.
However, based on the draft Guidance, we emphasize that programmatic eagle take permits will
only be issued for unavoidable eagle take at wind projects that successfully implement avoidance
and minimization measures to the maximum degree technically achievable; where eagle take is
consistent with the preservation standard of increasing or stable breeding eagle populations and
under golden eagle preservation thresholds established in the FEA (USFWS 2009b); and in
habitats not considered “Category 1 — high risk”.

The Service’s review of the Final ASC indicates that previous Service avoidance and
minimization recommendations have not adequately been incorporated into the Final ASC. Our
preliminary determination, based on the draft Guidance, is that the Project would be categorized
as a “Category 1 — high risk” site. The Project currently lacks substantive protective
commitments to adequately avoid and minimize take of golden eagles. While Horizon’s
commitment to gather additional golden eagle use data from the Project area and to discuss
future protective measures that may be included in the Project’s draft ABPP are important and
useful, these data will largely be unavailable for additional pre-construction design. Therefore,
for the above reasons, the Service is concerned that the Project, as currently proposed in the Final
ASC, may not meet the regulatory requirements for programmatic eagle take permit issuance per

50 CFR 22.26 and as directed in the draft Guidance.

Conclusion

The Service appreciates the opportunity to comment on the Final ASC. Throughout this energy
facility siting process, the Service and Horizon have reached agreement on some issues, but
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many remain. The Service continues to have concerns with this Project, including the lack of
appropriate habitat categorization mapping, lack of protection for forested habitats and high
numbers and diversity of migratory birds, and lack of commitment to minimize bat fatalities.
The Service is especially concerned that the lack of golden eagle avoidance and minimization
measures and Project siting in “Category 1 — high risk™ habitat may not meet the regulatory
requirements for issuance of a programmatic eagle take permit.

As noted in our introduction, the Service supports wind projects that are carefully sited and
operated such that they minimize impacts to the nation’s trust resources. The Service wants to
continue to assist the Project in the careful assessment, design, mitigation, monitoring and future
adaptive management actions for the Project. We would like to continue working with ODOE,
Horizon and other interested parties to further the balancing of developing wind energy and
protecting fish, wildlife and plant resources. '

If you have any questions regarding the Service’s comments or desire to meet with us to discuss
these issues further, please contact Marisa Meyer or me at (541) 962-8584, or Doug Young,
Energy Program Manager at (503) 231-6179.

Sincerely,
o
%4%{ /? /‘”C//fm
(fary Miller

Field Supervisor

Attachment

cc:
Christina Calabrese, Horizon Wind Energy, Houston, Texas

Derek Rieman, Horizon Wind Energy, Houston, Texas

Valerie Franklin, Horizon Wind Energy, Portland, Oregon

Arlo Corwin, Horizon Wind Energy, Portland, Oregon

Hanley Jenkins, Union County Planning Department, La Grande, Oregon

Craig Ely, Oregon Department of Fish and Wildlife, La Grande, Oregon

Mike Green, U.S. Fish and Wildlife Service, R1 Migratory Birds, Portland, Oregon

Stefanie Stavrakas, U.S. Fish and Wildlife Service, R1 Ecological Services, Portland, Oregon
Robert Romero, U.S. Fish and Wildlife Service, R1 Law Enforcement, Wilsonville, Oregon
Paul Henson, U.S. Fish and Wildlife Service, Oregon Fish and Wildlife Office, Portland, Oregon
Nancy Gilbert, U.S. Fish and Wildlife Service, Bend Field Office, Bend, Oregon
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